N THE UNITED STATES DISTRICT COURT U 203
FOR THE EAGTERN DISTRICT OF VIRGINIA
Alexandria Divislon

UNITED STATES OF AVERICA )
v, ; Crimingt No. 01-456-A
2ACARIAS MOUSSAOUI g ~Top-SROREY CLASSIFED
| BILING/UNQER SEAL

On September &, 2003, the governmant flied its Motion for Substitutions

Pursuent to CIPA § 8(c)(2) (the "Motion") attaching Ita Proposed Substitutions

The governmant has refused to.provlde to Mr.

Maussaoui & copy of its Motien or the Substitutions raasoning that "the Court may welt
reject |thu propased substitutions,” and [alecordingly, the Government does not belleve
that it would be appropriste at this time to suthorize & dieciosure to the defendant of Ite
Propesed Substiutions.” Motion et 1,n .1, Inetead, the government offars to provida
the Substitutions to Mr. Mouesaou! only If the Court adopts them. At that tima, the
govemment states, “we will eeek a limited authertzed dissiosure of the substitutions to

the defendant as was done previcusly with the Govarnment's proposed substitutions i}

The governmant's refusal to provide the Substitutions to Mr. Mausaaoul Is
inonslstent with the procaduras previously adopted by the cour N

I '+ich were based on the ramand order of the Court of
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Appeals directing that Mr, Moussaoul ‘[be] glven an oppartunity 1o reapond to &ny
proposed substitutione.” Orcler at 1 (4th Cir., No. 03-4162, flied Apr. 14, 2003). Indeed,
when the goverament Initlally refused to provicie N Substitution to
Mousseoul, this Court unequivecally stated,

Thie propoeal la unaceeptable for at least two reaacns, Flrat, It vicletes
ine remand of the United States Court of Appeals for the Fourth Cireult, whieh
axplicitly diracted that both'the defendant and standby counse! are o be given
an opportunity to reapond to any propeaad substitutions.” 8scond, bacause only
Mr. Moussaoul can advise the Court and/er hls standby caunas| whet, if any,
exculpatory material ls migsing from the Proposed Substitutions, @ meaningful
svaluation of the adequscy of the Govarnment's submission la Impossible
without Input from the defendant.” '

Order at 1-2 (fled Apr. 24, dkt. no, 864).

Standby counsel have long maintained that Mr. Moussaoul cannot get a fair rial
as 4 pro e litigant without access to all of the classifled Brady materisl produced In thie
case. See, a.g., Standby Counsel's Reply to Gavarnment's Rasponse In Opposition 1o
Defendant's Pro Se Plsading Entitied "Redaction to Coverup Thelr Lies” (flled Apr. 24,
2003, dkt. no. 866); Letter to Judge Brinksma from Meesrs. Dunham, MacMehen and
Yamamoto 1-2 (dated Aug. 8, 2003), Likewlea, Mr, Mousaaou! neede at least the
government's Matlen and the propesed gubetitutions in ordar to fairly and accurately
prasent his views on the content of acceptable substiiutes, !If any. For thai matier, the
govemmant'e refusal to provide this materiai to Mr. Mousagoul appears (nconsistent
with ts recent pronouricamant thet hie pro s status should be sliowed to sontinue, ses
Letter to Judge Brinkame from AUSA Robert Spencer at { (dated Aug. 7, 2008), for ae
the government well knows, its refusal pravants Mr. Moussaoui frorm commanting on

tne Substitutions or meaningfully participating in the substitution procass,
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Accerdingly,
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for the foregoing reesone, gtandby counesl move the Court to

compel tha government forthwith to provide the Motion and the propossd Substltutions
10 Mr. Moussaou! under the sams pracedurss utliized tor [ Subetitation.
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| HEREBY CERTIFY that a true copy of the farageing pleeding wae asrved upan
AUSA Robert A. Spencer, AUSA David Novak snd AUSA Kenneth Karae, U.8,
Attomey's Office, 2100 Jemlsson Averue, Alsxandria, VA 22314, by handsdellvering &
copy o the Court Security Officer on this 8th day of September 2003,

KCM. rocooll

1 Pursuant o the Courts Order of Ostober 3, 2002 (dkt, no. 594), on the
date that the instant pleading was fllad, a copy of the slesding was provided to the
Court Securlty Officer ("C8Q") for subrrizsion to & designated clasalfication spacialist
who will “partion=mark” the pleading and return & redactad version of It, if any, to
standby counael. A copy of thia pleading, in redacted form or otherwies, will nat be
provided to Mouasaoui untll standby counael recalva confirmation from the C8Q and/or

clazslcation spacialist that they may do sa.
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